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CHARLES CRIHFIELD

Appellant, Charles Crihfield, files his reply brief to address several points addressed in
Appeliees brief filed with regard to this appeal. The factual background and procedural history of
this matter are essentially undisputed, and this appeal instead turns 01“1 the legal consequences of the
Appellees’ actions in terminating their original arbitration. Of course, what is disputed is Appellees’
assertion in their brief, as a purported fact, that Appellant breached the restrictive covenant by
soliciting employees. Appellant denies this, a.nd in fact the deposition testimony of the employees
in _qﬁesti_on_ also denied any such solicitation by the Appellant. Notwithstanding the parties dispute
of the underlying allegations, there are no disputed facts as to the relevant procedural history
governing the specific issue now before the Court.

As the fact statements of both parties concur, this maiter had been set for final arbitration
hearing on December 23, 2003. On the evening immediately before the hearing, Appellee Brown

.

terminated the arbitration, instead determining to attempt to appeal to this Court the summary

judgement previously granted by Judge Zakaib in 2003.




While the rules of the American Arbitration Association (“AAA™), which governed this
arbitration, explicitly provide a procedure for postponement upon good cause, Brown did not seek
such a postponement. Instead, he terminated the arbitration. Specifically, the letter from Brown’s
counsel dated December 22, 2003, stated thaf Brown elected to "withdraw this matter from
arbitration."

Appellee’ s brief aﬁempts o charac;terize the subsequent history of their effort to rearbitrate
he matter as. simply tryiﬁg to set an arbitration hearing. While that characterization might have been
applicable if Brown had initia.liy secured a postponement consistent with ﬂle AAA rules, he did not.

hl

The undisputed fact is that Appellee Brown terminated and ended the 2003 arbitration. There is no

way for him to now characterize the subsequent attempts at arbitration as other than new proceedings

begun in an attempt to address the same matters originally subject to the arbitration ih 2003.

The fact that the initial arbitration never proceeded fo final hearing was solely the result of
unilaterél action of Appellee Brown. He cannot claim that, having terminated that proceeding five
years ago, he is now merely trying to set a final hearing, as if none of the procedural history had
occurred. While Appelleeé’ brief tries to rewrite history to say that Brown was "suspending the
mbiﬁation hearing” pending his earlier appeal, what instead occurred was the complete and final
withdrawal and termination of that a;rbitration.‘

If the Circuit Court order is allowed to stand, Appellees will have succeeded in their efforts
to retroactively a‘tchieve a postponement that is both inconsistent with their actions in 2003, as well
as in direct violation of the AAA rules. Brown may now wish that he had sought a postponement,

rather than the termination of the arbitration, but it is too late to change history.
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In conclusion, Appellant again asserts that this matter, having been previously subject to an
arbitration which was unilaterally terminated by the Appellee, cannot now be subject to reinstitution
arbitration. Therefore, Appellant requests that this Court overrule the Order of the Circuit Court of

Kanawha County, West Virginia dated April 15, 2008, rule that further arbitration is precluded and

thereby end the long and tortured procedural history of this dispute.

‘Respectfully submitted this 22" day of January 2009.
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